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¢ A meeting is scheduled for next week with staff to review the pipeline
assessment program.

e Engineer Leptien provided a pump station assessment update. Staff will
work with Pippin of Nute Engineering. The pump station evaluation will be
brought to the board in August

¢ He has sent a contract to Nute Engineering with regard to the sulfides
investigation.

e The 5-year CIP is being reviewed. Engineer Leptien will be meeting with
Tom Gaffney of Bartle Wells Associates on Monday.

e Engineer Leptien provided a West Service Area Project update.
Downstream streets that will be affected by the project and will need
upgrading have been added.

Engineer Leptien fielded questions from the Board on the sulfides follow up.
District Manager Roe noted that video taping of the sewers has aided the District in
avoiding overflows when we found a whole manhole full of roots. We also found roots
in other areas due to televising.

27. ATTORNEY

Attorney Adams provided the following report on the March 26, 2009 termination
of Operator Il Clayton J. Rushing: He stated the Board did not receive reports from
staff until now because MVSD’s policy and procedure manual makes the Board the
ultimate decision maker during any appeals processes following disciplinary action
against an employee. It would have violated the employee’s due process rights if the
Board had received information prior to the official hearing on the matter. Attorney
Adams stated Mr. Rushing was provided procedural rights that are set forth in the policy
and procedures manual subsequent to the termination. He reviewed the “Skelly”
hearing process and noted that a hearing occurred wherein Mr. Rushing appeared
before District Manager Contreras. Subsequent to that hearing another hearing
occurred before the District Manager and the Board President as is provided for in the
District Policy. After that hearing, the Board President and the District Manager
conferred and confirmed the decision to dismiss Mr. Rushing. After termination was
confirmed and notice of termination was delivered to Mr. Rushing, he sent a demand
letter to the District alleging wrongful termination. In the letter, Mr. Rushing alleged that
his termination had been a retaliatory action by the District because of his alleged
unionization activities. The District thoroughly investigated the issue. It was not
confirmed that any District employee had done anything to impair Mr. Rushing’s rights
with regard to freedom of expression or unionization activities.

Attorney Adams explained that, under California law, the roles of representing
the District in upholding the disciplinary action and that of serving as an advisor to the
Board as the ultimate decision maker must be provided by separate lawyers. The
District hired a lawyer to prosecute the case against Mr. Rushing on behalf of the
District so that Attorney Adams would be able to continue to serve as advisor to the
Board in the event that the Board was required to hear the appeal. A lawyer was hired
from Tobin and Tobin from San Francisco, an attorney who has been used by CSRMA
for employment type cases and is experienced in this type of litigation. Attorney Adams
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stated that ultimately, after investigation, the attorney engaged in settlement
discussions with Mr. Rushing’s attorney and provided his opinion as to what it would
cost the District to move forward with litigation as opposed to settlement. He was able
to negotiate a settlement of $25,000 which he strongly recommended that the District
accept. Attorney Adams reviewed what could happen and how the dispute could be
prolonged, as well as would-be associated costs. Attorney Adams stated that after
consideration of all potential costs and fees, District staff, with his recommendation,
concluded that the case should be settled rather than to go forward. Another factor in
the decision-making process was the desire to move past this potentially resource-
intensive case and instead provide District Manager Roe with a clean field to operate on
as he takes on his new role as District Manager. The decision was made to settle the
case. It is within the authority of the District Manager to settle up to $25,000. Attorney
Adams provided a copy of settlement agreement which is now a public document. The
agreement protects the District. Mr. Rushing cannot come back with any other claims
nor seek further employment with the District. If the Board has any questions, he will
address these questions on an attorney-client basis.

It was moved by Director Schaal, seconded by President Pyka, to extend the meeting
past 8:30 p.m.

Motion carried by the following vote:

AYES: Directors Maggi, Schaal, and Williams, Vice President Caldwell and
President Pyka
NOES: None
ABSENT: None
ABSTAIN: None

District Manager Roe explained that Mr. Rushing was terminated in an
effort to protect the District from further Administrative Civil Liabilities. Mr. Rushing’s
past acts and negligence on several occasions were documented. In April 2007, there
was a sanitary sewer spill (SSO) that occurred at Pump Station No. 2. That SSO
resulted from a negligent act which included the disengaging of the pumping system
while attempting to repair the auto dialer and the failure to return the pumps to an active
status. There was no enforcement action, although there could have been one.
Because this particular event is still an active SSO, the Water Board could come back
and engage in enforcement action at any time. There were other events of a similar
nature. Two of these events were not documented at the time they occurred but were
well known. These were very similar circumstances wherein Mr. Rushing engaged in
some activity, removed devices from active status before wandering off and forgetting
about it. Another event occurred approximately a month after the SSO at Pump Station
No. 4 wherein on Mr. Rushing’s own initiative, in an attempt to prevent nuisance alarms
from occurring in a wet well, disengaged the auto dialer, worked on it and then left the
pump station leaving the autodialer off. The next morning, Operations Manager Riddle
discovered that the auto dialer had been left off overnight. District Manager Roe stated
Mr. Rushing was interviewed by District Manager Contreras and himself a couple of
days after this event and he admitted everything and apologized. It was just a
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compilation of all things that had happened prior to that and the knowledge that, if
anything had happened at Pump Station No. 4 that night the consequences would have
been very serious. At that time, the decision was made to provide a Last Chance
Agreement to Mr. Rushing. When presented with the agreement which included
suspension, loss of pay, and a 2-year probation period, Mr. Rushing was given a week’s
administrative leave to consider the agreement and to engage counsel to advise him on
the agreement. Mr. Rushing came back, signed the Last Chance Agreement and then
handed staff an unsigned document that completely disagreed with everything in the
Last Chance Agreement. Consequently, management did not feel assured that Mr.
Rushing was taking responsibility for his behavior and was going to be able to change
it. Under those circumstances, management decided that the District could not take that
risk. For that reason, Mr. Rushing was terminated.

Attorney Adams stated there was an incident in 2007, and then it was
replicated in 2009. Exactly the same conduct occurred. The 2007 incident caused a
SSO. The 2009 incident did not result in a SSO but it was the same conduct and it was
negligence.

District Manager Roe stated there were several other incidents that led
directly to permit violations which were not documented and there was no disciplinary
action.. There was also an issue of forthrightness with this employee. When Mr.
Rushing was questioned about events when he left the auto dialer off at Pump Station
No. 4, Mr. Rushing gave two different answers. As the process moved forward and Mr.
Rushing chose to litigate, the stories he told deviated substantially from those he told
when initially interviewed about this matter.

District Manager Roe stated Mr. Rushing had made no mention of union
activities when initially interviewed by District Manager Contreras and himself. Mr.
Rushing made no mention of anyone else being responsible for the event in the initial
interview. Also, in a review of his personnel file, we found that during the background
check when Mr. Rushing was hired, he had not been forthright on his job application.

28. SECRETARY

Secretary Riddle reminded the board of the retirement event for former
District Manager Contreras on the upcoming Saturday night.

29. DIRECTORS
A. STANLEY R. CALDWELL — WEBINAR “BUILDING PUBLIC
AWARENESS & INVOLVEMENT ONLINE: HOW SPECIAL DISTRICTS
CAN LEVERAGE WEBCASTING” — JUNE 25, 2009

Director Maggi welcomed District Manager Roe aboard.
Director Schaal seconded Director Maggi’s welcoming of District Manager Roe.

He also stated he had noticed an article regarding the county’s new plan for health
plans and reiterated that MVSD needs to do something.
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Director Williams congratulated District Manager Roe on becoming the district
manager. He then thanked finance committee participants Vice President Caldwell and
Director Schaal and staff for their fine job done on the FY 2009-2010 budget. He
thanked staff for a successful interpretive center event and noted that the
representatives from the refinery were happy to receive the award with which they were
presented.

Vice President Caldwell provided an update on former District Manager
Contreras’ retirement event and reviewed the program timeline. A general discussion
of the event ensued. Vice President Caldwell indicated that the reason there was a
special meeting immediately after this meeting was to obtain approval for several
meetings he wished to attend.

President Pyka expressed congratulations to District Manager Roe and stated he
hoped for good long relationship, and wished him good luck.

COMMUNICATIONS — INFORMATION ONLY — NO ACTION NECESSARY

30. CALIFORNIA DEPARTMENT OF CONSERVATION, DIVISION OF RECYCLING
— JUNE 23, 2009 — NOTICE — PROPORTIONAL REDUCTIONS IN PAYMENTS

31. CSDA - MAY 21, 2009 - MEMORANDUM - CSDA MEMBERSHIP DUES
FREEZE

BOARD ITEMS - Limited to requests and directives for future meetings

Vice President Caldwell inquired as to the status of the revisions to the strategic
plan. District Manager Roe stated it will be on the August 13, 2009 regular board
meeting agenda.

President Pyka suggested Vice President Caldwell take an active responsibility
in providing his meeting information to staff. Vice President Caldwell stated he has
spoken with Secretary Riddle and has agreed to send meeting information to her on a
monthly basis to assist in getting his meetings on the agenda in a timely manner.
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ADJOURNMENT TO AN SPECIAL MEETING IMMEDIATELY FOLLOWING THE JULY
2009 REGULAR BOARD MEETING

At 8:55 p.m., President Pyka adjourned the meeting to special immediately following
the July 2009 regular meeting.

Sheri L. Riddle, Board Secretary



